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“Darrow’s Nightmare”

Ethics and Trial Advocacy
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Clarence Darrow, circa 1910: Best-known lawyer in U.S. 

He was as well-known as any politician, athlete or entertainer.
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Scene from “Inherit the Wind”

A fictional account of the Scope’s Trial

Darrow’s Most Famous Trial

◼ https://www.youtube.com/watch?v=S_DQUAuNUvw
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https://www.youtube.com/watch?v=S_DQUAuNUvw


Clarence Darrow was an extraordinary advocate and a skillful self-promoter.

It was common for Darrow to independently publish his closing arguments, to 

rave reviews by magazines and newspapers.
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https://www.google.com/imgres?imgurl=https%3A%2F%2Fimages.fineartamerica.com%2Fimages%2Fartworkimages%2Fmediumlarge%2F1%2Fclarence-darrow-portrait-war-is-hell-store.jpg&imgrefurl=https%3A%2F%2Fpixels.com%2Ffeatured%2Fclarence-darrow-portrait-war-is-hell-store.html&docid=uQiW8AZ2aexBYM&tbnid=fntgW8thqXZ9NM%3A&vet=10ahUKEwj0rrDEseTiAhWlpFkKHQOwBUUQMwiOAShFMEU..i&w=602&h=900&bih=573&biw=1207&q=Clarence%20Darrow%20blog&ved=0ahUKEwj0rrDEseTiAhWlpFkKHQOwBUUQMwiOAShFMEU&iact=mrc&uact=8


Ruby Darrow: Ruby & Clarence were married for 35 years.

Ruby looked after all the details, making everything possible for a crusading 

lawyer. She counseled against Darrow going to Los Angeles in 1911.
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The McNamara Brothers: Jim (left) and “JJ.” Jim was responsible for bombing of 

the L.A. Times building, killing 20 employees and injuring dozens. It remains the 

single worst act of labor terrorism in U.S. History
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L.A. Times building, circa 1907. The Times was fiercely anti-union, 

and set the agenda for public discourse in L.A. 

The Times was hated by the American Labor Movement. 
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L.A. Times building, morning after, October 1, 1910. 
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Death, Destruction & Outrage: 
L.A. was still very much the “Wild West” and the local mindset was 

that someone had to pay for all the deaths; someone had to hang. 
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Harrison Gray Otis a/k/a “The General.” Otis welcomed the 

labor movement’s hatred of him and was certain that 

organized labor was responsible for the bombing.
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The General was a veteran of two wars: the American Civil War 

and the Spanish-American War. Admired by many, respected by all. 

No one questioned his patriotism, bravery or passion for L.A.
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General Otis at the scene of the destruction of his newspaper, the 

morning after.
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Detective William J Burns was a publicity hound and almost  as 

well-known as Darrow. His detectives kidnapped the McNamara 

Brothers – brought them to L.A. for trial without an extradition 

hearing.
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Samuel Gompers, President of the AF of L, expected not only an

acquittal of the McNamaras, but vindication. He was disappointed

and angered by the plea bargain negotiated by Steffens and Darrow.
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A short time after Darrow’s arrival in L.A, he concluded that the McNamaras 

brothers were guilty. He wanted desperately to save them from hanging.

Jury selection had started. Darrow was dragging things out, stalling.  He was 

uncertain how or when to begin plea bargain negotiations.
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Lincoln Steffens: America’s first “Muck-raking journalist” acquainted with 

Detective William Burns and a close friend of Clarence & Ruby. Steffens 

negotiated a plea bargain agreement that saved the McNamaras’ lives.
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Earl Rogers: an exceptionally talented attorney. Single-handedly, 

Rogers brought more innovations to the courtroom than anyone. He 

was the originator of “Demonstrative Evidence”as it is known today.
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Earl Rogers used his brilliance and superior knowledge of the law to

dominate the courtroom by subtly intimidating the judge and

opposing counsel.
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Funeral services of Harvey Elder, L.A. Times reporter who died in

fall from burning building. Rogers’ “young old friend.” Rogers was

emotionally conflicted, but a true professional in agreeing to

represent Darrow.
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Earl Rogers
Trial Lawyer National Portrait Gallery
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Judge George Hutton had little-to-no experience  in criminal law. 

His background was in western water rights; he was unable to 

manage his courtroom. A judge has power and responsibility.
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Earl Rogers dominated the courtroom. Co-counsel Horace Appel 

complemented him beautifully. Rogers had an almost operatic 

brilliance at choreographing events in the courtroom.
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L.A. County D.A. John Fredericks. He saw Darrow’s trial as a

platform to launch his campaign for California Governor.
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Deputy D. A. Joe Ford. He had a strong dislike for the lawyer from 

Chicago. Darrow reciprocated. Bitter words expressed during closings.

Personal animosity has no place in the courtoom. 
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Bert Franklin, detective with McNamara defense team, and primary witness for 

prosecution. Proud, verbose, at times arrogant, he was a difficult witness for the 

prosecution, and a gift that kept on giving for the defense. Never get in the way 

of an opposing witness making a fool of himself. Always listen to Answer.

25



Journalist Lincoln Steffens not only helped negotiate McNamaras’ plea bargain, 

he was a valuable witness for the defense. Steffens repeatedly outwitted 

Prosecutor Fredericks during Cr/Ex.

Cr/Ex of a strong witness should be concise, precise and prompt.
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(1) D.A Fredericks, (2) Dep.D.A. Ford and (3) Judge Hutton.

All three men –each in their own way- diminished their stature. 

High profile trials: rewarding and dangerous. Big stage upon which 

to display your talents or your weaknesses 

1 2 3
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Job Harriman, L.A. lawyer and Socialist Candidate for Mayor. Harriman saw his

fortunes decline upon guilty pleas of the McNamara Brothers. Despite impact of

McNamaras’ guilty pleas, he was a valuable witness for Darrow’s defense.
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Darrow, Rogers and Horace Appel at counsel table.
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Darrow’s Closing (Rogers’ charts in background)
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Clarence Darrow
Trial Lawyer National Portrait Gallery
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Clarence, age 80 and Ruby after 35 years of marriage.

One year prior to Darrow’s death.
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Seven Take-aways from “Darrow’s Nightmare”

1- Never enter a courtroom unprepared, it will eventually 

become apparent.

2- Jurors are concerned with integrity. They watch lawyers 

carefully and often conclude who is most trustworthy. 

Sometimes, that alone is dispositive.

3- Heated exchanges in the courtroom are unproductive.

4- Civility matters. When we cross over the line, into rude 

behavior, and “screw-up” – lawyers & judges alike- must 

apologize to everyone. If you fail to apologize when needed, 

your rudeness will follow you. 
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Seven Take-aways from “Darrow’s Nightmare”

5- In the competitive adversarial process, it is easy to get

caught up in striving to win, yet you must not step across the

foul line, even when you adversary does.

6- Our clients occasionally deceive us and they have

selective memories. We cannot always accept what they say

without making a diligent inquiry into the facts.

7- When you encounter a serious problem in your law

practice, first, focus solely on the solution, there will time

later for the who, what, how of the mistakes that created

the problem.
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Judge Johnson’s Three Take-Aways

A. Clients’ “expectations” are often difficult to manage. They tend to

believe what they want, regardless of the facts, or our advice.

B. When an out-of- state attorney criticizes New Jersey, remind them

that Thomas Edison, Albert Einstein, and Bruce Springsteen could

have pursued their careers any place the wanted; they chose New

Jersey.

C. Finally, wherever America is going, New Jersey usually gets there

first.
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“Darrow’s Nightmare”
Ethics and Trial Advocacy
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Hon. Nelson Johnson, JSC, (Ret.) 

 

The Honorable Nelson C. Johnson, J.S.C.(Ret.) practiced law for 31 years prior to being 

appointed to the New Jersey Superior Court (Martindale-Hubbell lawyer rating: “A-V”). During 

his first eight years on the bench, Judge Johnson sat in the Civil Division and presided over 

250(+) jury trials. During his final five years on the bench he was one of three judges in New 

Jersey assigned to Multi-County Litigation, involving products liability claims. 

 

Early in his career, Judge Johnson served in public office. He was elected twice to the 

Hammonton School Board, and then elected to two terms as a member of the Atlantic County 

Freeholder Board. In the early 1980s he represented the Atlantic City Planning Board during the 

approval of many of the casino properties which exist today. It was that experience which 

motivated Nelson to write his book Boardwalk Empire which inspired the HBO series of the 

same name. The sequel The Northside: African Americans and the Creation of Atlantic City was 

published in 2010. His third book Battleground New Jersey: Vanderbilt, Hague and Their Fight 

for Justice was released by Rutgers University Press in November of 2014. 

During the past 15 years, Nelson made 200(+) presentations on his books. His recent book on the 

two worst years in the life of the legendary lawyer, Clarence Darrow, was just launched and he 

believes it will warrant treatment on either the “big or little screen.” 

Nelson’s writings are products of his insatiable curiosity and passion for the written word. 

Nelson lives in Hammonton with his wife, Dr. Johanna Johnson, a retired educator. They are the 

proud parents of three grown children: the Honorable Sarah Beth Johnson, a New Jersey 

Superior Court Judge; Ethan Johnson, an FBI agent, and Emily Jokinen, a fashion buyer. They 

have three grandchildren, Asher, Ava and Sloane.  



Steven P Perskie, Counsel to the Firm 

Perskie Mairone Brog Barrera & Baylinson, PC 
 
 

Judge Perskie concentrates on a wide range of civil litigation matters as well as 
assisting the firm’s clients in contractual and transactional issues. As Counsel to the 
Firm, he provides regulatory and compliance advice and contributes to all areas of 
enforcement actions and investigations. In addition, he maintains a 
mediation/arbitration/litigation assistance practice, with a focus on employment claims 
and labor/management issues; real estate and contractual claims; construction 
disputes; personal injury and professional liability actions; and matrimonial/custody 
issues. He is also available to serve as a hearing officer in administrative proceedings 
relating to employer/employee disputes, in both the public and private sectors. 

As a New Jersey Superior Court Judge, Judge Perskie served in all of the trial court 
divisions of the system during his judicial tenure, including serving as Presiding Judge in 
the Family and Criminal Divisions. For most of his judicial career, he was assigned to 
the Civil Division. In 2007, at the request of the parties and the judge in charge of the 
case, Judge Perskie personally mediated the resolution of the Tropicana Garage 
Collapse litigation, which involved more than 50 parties and claims totaling in excess of 
$100 million. 

In addition to his judicial service, Judge Perskie served as Chief of Staff to Governor 
James J. Florio of New Jersey (1989-1990). He also served as Chairman of the New 
Jersey Casino Control Commission (1990-1994), where he led a comprehensive 
restructuring and refocus of the Commission and its agenda. 

Judge Perskie was elected to the New Jersey State Assembly in 1971 at age 26 and 
moved up to the State Senate in 1978. He is the author and principal sponsor of the 
New Jersey Casino Control Act (1977) which brought casino gaming to Atlantic City. 

He received a Bachelor of Arts degree from Yale University (1966), a Juris Doctorate 
degree from the University of Pennsylvania School of Law (1969), and a Master of Laws 
degree (in Taxation) from New York University School of Law (1970). 

Judge Perskie’s family has a long tradition of public service. His father, David M. 
Perskie, was a Superior Court Judge from 1966 to 1969; his grandfather, Joseph B. 
Perskie, served as an Associate Justice of the New Jersey Supreme Court from 1933 to 
1947; and his uncle, Marvin D. Perskie, was a New Jersey Assemblyman from Cape 
May County from 1966 to 1968. 

 

https://www.pmbb.com/contact/directions/104-steven-p-perskie
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